107.030 DEEDS OF TRUST

NRS 21.130 provides that a notice of sale upon execution reust be given to judgment debtor,
in context of trustee’s sales, there is no judgment debtor, Therefore. court looked to the
apparent intent of the fegistature as evidenced by the former provisions of NRS 107.080(3)
that grantor’s successor in interest should receive any sotice that grantor had the right o
receive, and held that a notice of the time and place of wrustee’s sale as required by NRS
107.080(4) must be served on grantor or his successor in interest in accordance with other
requirements of that subsection and NRS 21.130. (N.B., case decided before amendment of
NRS 107.080(3) in 1989.) Rose v. First Fed. Sav. and Loan Ass’n, 105 Nev. 454, 777 P.2d
1318 (1989), cited, AGO 95-11 (6-27-1995)

FEDERAL AND OTHER CASES,

Nonjudicial foreclosure not “state action.” Statutory source of trustee’s power of sale
under a deed of trust does not transform private nonjudicial forectosure provided for in NRS
107.080 into state action for purposes of establishing a claim in federal court based on the
denial of due process. Therefore, the complaint alleging that nonjudicial foreclasure statute
offended due process by failing to provide a hearing before the exercise of trustee’s power of
sale was properly dismissed. Charmicor, Inc. v. Deaner, 572 F.2d 694 (1978)

Sale riot set aside where debter had actual notice and caused failure to receive mailed
notice. Where debtor sought to set aside the transfer of property by a nonjudicial foreclosure
sale upon the ground that she did not receive notices of default and sale pursuant o NRS
21.130 and 107.080, bankruptcy court found that (1) it was the responsibility of debtor who
opened the second post office box to request that the post office transfer her mail from the
first box to the second and she failed to do so; (2) trustee on deed of trust was under no duty
10 search for debtor when notices were returned from the first box unclaimed; and (3) issue
was moot because evidence established that debtor had actual notice of the foreclosure sale.
In re Madrid, 10 B.R. 795 (D. Nev. 1981)

NRS 107.080 Trustee’s power of sale: Power conferred; required notices;
contents of notarized affidavits; effect of sale; circamstances in which sale must
be declared void; civil actions for noncompliance with certain requirements;
duty to record; fees. [Effective July 1, 2013.]

1. Except as otherwise provided in NRS 106.210, 107.085 and 107.086, if any
transfer in trust of any estate in real property is made after March 29, 1927, to secure
the performance of an obligation or the payment of any debt, a power of sale is
hereby conferred upon the trustee to be exercised after a breach of the obligation for
which the transfer is security.

2. The power of sale must not be exercised, however, until:

{a) Except as otherwise provided in paragraph (b), in the case of any trust
agreement coming into force:

(1) On or after July 1, 1949, and before July 1, 1957, the grantor, the person
who holds the title of record, a bepeficiary under a subordinate deed of trust or any
other person who has a subordinate lien or encumbrance of record on the property
has, for a period of 15 days, computed as prescribed in subsection 3, failed to make
good the deficiency in performance or payment; or

(2) On or after July 1, 1957, the grantor, the person who holds the dtle of
record, a beneficiary under 2 subordinate deed of trust or any other person who has a
subordinate lien or encumbrance of record on the property has, for a period of 35
days, computed as prescribed in subsection 3, failed to make good the deficiency in
performance or payment.

(b) In the case of any trust agreement which concerns owner-occupied housing
as defined in NRS 107.086, the grantor, the person who holds the title of record, a
beneficiary under a subordinate deed of trust or any other person who has a
subordinate lien or encumbrance of record on the property has, for a period that
commences in the manner and subject to the requirements described in subsection 3
and expires 5 days before the date of sale, failed to make good the deficiency in
performance or payment.
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DEEDS OF TRUST 16:7.080

(c) The beneficiary, the successor in interest of the beneficiary or the trustee first
executes and causes to be recorded in the office of the recorder of the county wherein
the trust property, or some part thereof, is situated a notice of the breach and of the
election to sell or cause to be sold the property to satisfy the obligation which, except
as otherwise provided in this paragraph, includes a notarized affidavit of authority to
exercise the power of sale stating, based on personal knowledge and under the
penalty of perjury:

(1) The full name and business address of the trustee or the trustee’s personal
representative or assignee, the current holder of the note secured by the deed of trust,
the current beneficiary of record and the servicers of the obligation or debt secured
by the deed of trust;

(2) The full name and last known business address of every prior known
beneficiary of the deed of trust;

(3) That the beneficiary under the deed of trust, the successor in interest of
the beneficiary or the trustee is in actwal or constructive possession of the note
secured by the deed of trust;

(4} That the trustee has the authority to exercise the power of sale with
respect to the property pursuant to the instruction of the beneficiary of record and the
current holder of the note secured by the deed of trust;

(5) The amount in defauit, the principal amount of the obligation or debt
secured by the deed of trust, a good faith estimate of all fees imposed and to be
imposed because of the default and the costs and fees charged to the debtor in
connection with the exercise of the power of sale; and

(6) The date, recordation number or other unique designation of the
instrument that conveyed the interest of each beneficiary and a description of the
instrument that conveyed the interest of each beneficiary.
= The affidavit described in this paragraph is not required for the exercise of the
trustee’s power of sale with respect to any trust agreement which concerns a time
share within a time share plan created pursuant to chapter 119A of NRS if the power
of sale 1s being exercised for the initial beneficiary under the deed of trust or an
affiliate of the initial beneficiary.

(d) Not less than 3 months have elapsed after the recording of the notice.

3. The 15- or 35-day period provided in paragraph (a) of subsection 2, or the
period provided in paragraph (b) of subsection 2, commences on the first day
following the day upon which the notice of default and election to sell is recorded in
the office of the county recorder of the county in which the property is located and a
copy of the notice of default and election to sell is mailed by registered or certified
mail, return receipt requested and with postage prepaid to the grantor or, to the
person who holds the title of record on the date the notice of default and election to
sell is recorded, and, if the property is operated as a facility licensed under chapter
449 of NRS, to the State Board of Health, at their respective addresses, if known,
otherwise to the address of the trust property. The notice of default and election to
sell must:

(a) Describe the deficiency in performance or payment and may contain a notice
of intent to declare the entire unpaid balance due if acceleration is permitted by the
obligation secured by the deed of trust, but acceleration must not occur if the
deficiency in performance or payment is made good and any costs, fees and expenses
incident to the preparation or recordation of the notice and incident to the making
good of the deficiency in performance or payment are paid within the time specified
in subsection 2; and

(b) If the property is a residential foreclosure, comply with the provisions of
NRS 107.087.
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4. The trustee, or other person authorized to make the sale under the terms of
the trust deed or transfer in trust, shall, after expiration of the 3-month period
following the recording of the notice of breach and election to sell, and before the
making of the sale, give notice of the time and place thereof by recording the notice
of sale and by:

(a) Providing the notice to each trustor, any other person entitled to notice
pursuant to this section and, if the property is operated as a facility lcensed under
chapter 449 of NRS, the State Board of Health, by personal service or by mailing the
notice by registered or certified mail to the last known address of the trustor and any
other person entitled to such notice pursuant to this section;

(b) Posting a similar notice particularly describing the property, for 20 days
successively, in a public place in the county where the property is situated;

(c) Publishing 2 copy of the notice three times, once each week for 3 consecutive
weeks, in a newspaper of general circulation in the county where the property is
situated or, if the property is a time share, by posting a copy of the notice on an
Internet website and publishing a statement in a newspaper in the manner required by
subsection 3 of NRS 119A.560; and

(d) If the property is a residential foreclosure, complying with the provisions of
NRS 107.087.

5. Every sale made under the provisions of this section and other sections of
this chapter vests in the purchaser the title of the grantor and any successors in
interest without equity or right of redemption. A sale made pursvant to this section
must be declared void by any court of competent jurisdiction in the county where the
sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section or any applicable provision of NRS
107.086 and 107.087;

(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 90 days after the date of the sale; and

(c) A notice of lis pendens providing notice of the pendency of the action is
recorded in the office of the county recorder of the county where the sale took place
within 30 days after commencement of the action.

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a} of
subsection 4 o the grantor, to the person who holds the title of record on the date the
notice of default and election to sell is recorded, to each trustor or to any other
person entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 120 days after the date on
which the person received actual notice of the sale.

7. If, in an action brought by the grantor or the person who holds title of record
in the district court in and for the connty in which the real property is located, the
court finds that the beneficiary, the successor in interest of the beneficiary or the
trustee did not comply with any requirement of subsection 2, 3 or 4, the court must
award to the grantor or the person who holds title of record:

(a) Damages of $5,000 or treble the amount of actual damages, whichever is
greater;

(b) An injunction enjoining the exercise of the power of sale until the
beneficiary, the successor in interest of the beneficiary or the trustee complies with
the requirements of subsections 2, 3 and 4; and

(¢} Reasonable attorney’s fees and costs,
= unless the court finds good cause for a different award. The remedy provided in
this subsection is in addition to the remedy provided in subsection 5.
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8. The sale of a lease of a dwelling unit of a cooperative housing corporation
vests in the purchaser title to the shares in the corporation which accompany the
lease.

al91. After a sale of property is conducted pursuant to this section, the trustee
shall:

(2) Within 30 days after the date of the sale, record the trustee’s deed upon sale
in the office of the county recorder of the county in which the property is located; or

(b) Within 20 days after the date of the sale, deliver the trustee’s deed upon sale
to the successful bidder. Within 10 days after the date of delivery of the deed by the
trustee, the successful bidder shall record the trustee’s deed upon sale in the office of
the county recorder of the county in which the property is located.

10. If the successful bidder fails to record the trustee’s deed upon sale pursuant
to paragraph (b) of subsection 9, the successful bidder:

(a) Is liable in a civil action to any party that is a senior lienholder against the
property that is the subject of the sale in a sum of up to $500 and for reasonable
attorney’s fees and the costs of bringing the action; and

{b) Is liable in a civil action for any actual damages caused by the failure to
comply with the provisions of subsection 9 and for reasonable attorney’s fees and the
costs of bringing the action.

11. The county recorder shall, in addition to any other fee, at the time of
recording a notice of defanlt and election to sell collect:

(a) A fee of $150 for deposit in the State General Fund.

(b) A fee of $45 for deposit in the Account for Foreclosure Mediation, which is
hereby created in the State General Fund. The Account must be administered by the
Court Administrator, and the money in the Account may be expended only for the
purpose of supporting a program of foreclosure mediation established by Supreme
Court Rule.

(c) A fee of $5 to be paid over to the county treasurer on or before the fifth day
of each month for the preceding calendar month. The county recorder may direct that
1.5 percent of the fees collected by the county recorder pursuant to this paragraph be
transferred into a special account for use by the office of the county recorder. The
county treasurer shall remit quarterly to the organization operating the program for
legal services that receives the fees charged pursuant to NRS 19.031 for the
operation of programs for the indigent all the money received from the county
recorder pursvant to this paragraph. .

12. 'The fees collected pursuant to paragraphs (a) and (b) of subsection 11 must
be paid over to the county treasurer by the county recorder on or before the fifth day
of each month for the preceding calendar month, and, except as otherwise provided
in this subsection, must be placed to the credit of the State General Fund or the
Account for Foreclosure Mediation as prescribed pursuant to subsection 11. The
county recorder may direct that 1.5 percent of the fees collected by the county
recorder be transferred into a special account for use by the office of the county
recorder. The county treasurer shall, on or before the 15th day of each month, remit
the fees deposited by the county recorder pursuant to this subsection to the State
Controller for credit to the State General Fund or the Account as prescribed in
subsection 11.

13. The beneficiary, the successor in interest of the beneficiary or the trustee
who causes to be recorded the notice of default and election to sell shall not charge
the grantor or the successor in interest of the grantor any portion of any fee required
to be paid pursuant to subsection 11.
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14. As used in this section:

(2) “Residential foreclosure” means the sale of a single family residence under a
power of sale granted by this section. As used in this paragraph, “single family
residence’:

(1) Means a structure that is comprised of not more than four units.
(2) Does not include vacant land or any time share or other property
regulated under chapter 119A of NRS.

(b) “Trustee” means the trustee of record.

[Part 1:173:1927; A 1949, 70; 1943 NCL § 7710]—(NRS A 1957, 631; 1939, 10;
1961, 23; 1965, 611, 1242; 1967, 198; 1979, 708; 1987, 1644; 1989, 1770; 2003,
2893; 2005, 1623; 2007, 2447; 2009, 1003, 1755, 2481, 2789; 2010, 26th Special
Session, 77; 2011, 332, 1748, 3509, 3535, 3654, effective July 1, 2013)

NRS 107.081 Time and place of sale; agent holding sale not to be
purchaser.

1. All sales of property pursuant to NRS 107.080 must be made at auction to
the highest bidder and must be made between the hours of 9 a.m. and 5 p.m. The
agent holding the sale must not become a purchaser at the sale or be interested in any
purchase at sich a sale.

2. Al sales of real property must be made:

(a) In a county with a population of less than 100,000, at the courthouse in the
county in which the property or some part thereof is situated.

(b} In a county with a population of 100,000 or more, at the public location in
the county designated by the governing body of the county for that purpose.

{Added to NRS by 2003, 1620)

NRS CROSS REFERENCES.
Population defined, NRS 0.050

NRS 107.082 Oral postponement of sale.

1. If a sale of property pursuant to NRS 107.080 is postponed by oral
proclamation, the sale must be postponed to a later date at the same time and
location.

2. If such a sale has been postponed by oral proclamation three times, any new
sale information must be provided by notice as provided in NRS 107.080.

{Added to NRS by 2005, 1621)

NRS 107.083 Proceedings afier purchaser refuses to pay amount bid.

1. If a purchaser refuses to pay the amount the purchaser bid for the property
struck off at a sale pursuant to NRS 107.080, the agent may again sell the property to
the highest bidder, after again giving the notice previously provided.

2. If any loss is incurred from the purchaser refusing to pay the amount of the
bid, the agent may recover the amount of the loss, with costs, for the benefit of the
party aggrieved, by motion upon previous notice of 5 days to the purchaser, before
any court of competent jurisdiction.

3. The court shall proceed in a summary manner in the hearing and disposition
of such a motion, and give judgment and issue execution therefor forthwith, but the
refusing purchaser may request a jury. The same proceedings may be had against any
subsequent purchaser who refuses to pay, and the agent may, in the agent’s
discretion, thereafter reject the bid of any person so refusing.
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